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otherwise if any facts exist showing or 
tending to show that the grantor intended 
that the deed should be delivered to the 
grantee : Stinger v. Com., 26 Penn. St. 
422 ; nor the mere fact of recording : 
Barr v. Sckroeder, 32 Cal. 610; nor 
delivery to a third person to await the 
performance of certain conditions : 
Ogden v. Ogden, 4 O. St. 182, and cases 
cited ; Lloyd v. Yiddings, 7 Ohio 
375. And although the intention to 
deliver existed at the time of execution, 
yet, if the deed be retained by the gran- 
tor until his death, no title passes to the 
grantee : McCrea v. Dunlap, 1 Johns. 
Cas. 114 ; Stillwettv. Hubbard, 20 Wend. 
44 ; Osterhout v. Shoemaker, 3 Hill 513 ; 
Fisher v. Hall, 41 N. Y. 416 ; Bryant 
v. Bryant, 42 Id. 11 ; Roosevelt v. 
Carow, 6 Barb. 190 ; nor where a person 
in expectation of death delivers a deed 
to a stranger to be delivered to the gran- 
tee after the grantor's death, and he re- 
covers, receives back the deed and lives 
nearly five years thereafter, and after 



the grantor's death the grantee obtains 
possession of the deed, does any title 
pass to the grantee, because there is no 
delivery of the deed : Jacobs v. Alexan- 
der, 19 Barb. 243 ; nor does delivery 
arise from the sending of the deed to a 
stranger, or its deposit in a public office, 
unless sent or deposited for the use of the 
grantee : Elsey v. Metcalf, 1 Den. 323 ; 
and accepted by him : Ford v. James, 4 
Keyes 300 ; nor where the grantor before 
acknowledgment gives it to the grantee, 
but after acknowledgment keeps it : Mills 
v. Gore, 20 Pick. 28 ; or takes it for the 
purpose of getting from his wife a release 
of dower and not returning it to grantee : 
Parker v. Parker, 1 Gray 409 ; nor 
where the deed is delivered to a third 
person " until called for" and is then 
taken back by the grantor is there a 
delivery : Maynard v. Maynard, 10 
Mass. 456. 

John P. Kellt. 
Washington, D. C. 



Supreme Court of Kansas. 
STATE v. WALKER et al. 

The mutual present assent to immediate marriage, by persons capable of assum- 
ing that relation, is sufficient to constitute marriage at common law ; and such a 
marriage will be sustained in Kansas where its validity is directly drawn in ques- 
tion. 

The legislature has full power, not to prohibit, but to prescribe reasonable regu- 
lations relating to marriage, and a provision prescribing penalties against those who 
solemnize or contract marriage contrary to statutory command is within legislative 
authority. 

Punishment may be inflicted upon those who enter the marriage relation in dis- 
regard of the prescribed statutory requirements, without rendering the marriage 
itself void. 

Under section 12 of the Marriage Act, all persons who enter the marriage relation, 
and live together as man and wife, without complying with the conditions and regu- 
lations of the act, are guilty of a misdemeanor, and subject to the punishment 
imposed by that section. 

Appeal from Jefferson county. 

E. C. Walker and Lillian Harman were prosecuted in the Dis- 
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trict Court of Jefferson county for a violation of section 12 of the 
Marriage Act, which reads as follows : " That any persons, living 
together as man and wife, within this state, without being married, 
shall be deemed guilty of a misdemeanor, and, on conviction 
thereof, shall be fined in a sum of not less than five hundred dol- 
lars, nor more than one thousand dollars, or be imprisoned in the 
county jail not less than thirty days, nor more than three months." 
Comp. Laws 1879, p. 539. At the trial, which was had with a 
jury, Moses Harman, the father of Lillian Harman, testified that 
on September 19th 1886, his daughter, Lillian, and E. C. Walker 
entered into what he called an " autonomistic marriage," at his 
home, in the presence of himself and two other persons. On that 
occasion, a statement concerning the compact or union about to be 
entered into was read by the witness, then followed a statement 
made by E. C. Walker, which was responded to by Lillian Harman, 
and the ceremony was terminated by another short statement from 
the witness. These statements were published in the " Lucifer," a 
newspaper edited by the witness, and the account there given was 
read in evidence, and is as follows : 

" Autonomistic Marriage Practicalized. — While distinctly deny- 
ing the right of any citizen or citizens, whether minority or majority, 
to inquire into our private affairs, or to dictate to us as to the man- 
ner in which we shall discharge our private duties and obligations 
to each other, we wish it understood that we are not afraid nor 
ashamed to let the world know the nature of the civil compact 
entered into between Lillian Harman and Edwin C. Walker, at the 
home of the senior editor of "Lucifer," on Sunday, the nineteenth 
of September, 1886, of the common calendar. As our answer, 
then, to the many questions in regard thereto, we have reproduced 
as near as possible the aforesaid proceedings. 

" (1 ) M. Harman, father of Lillian Harman, one of the parties to 
this agreement or compact, read the following, as a general state- 
ment of principles in regard to marriage: 'Marriage, by which term 
we mean the various attractions, sentiments, arrangements, and 
interests, physical, social, material, involved in the sex-relations of 
men and women, is, or should be, distinctively a personal matter, a 
strictly private affair. There are, or should be, but two parties to 
this arrangement or compact, — a man and a woman ; or perhaps we 
should say, a woman and a man, since the interests, the fate of 
woman is involved, for weal or woe in marriage, to a far greater 
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extent than is the fate or interests of man. Some one has said, 
' Marriage is for man only an episode, while for woman it is the 
epic of her life.' Hence it would seem right and proper that, in 
all arrangements pertaining to marriage, woman should have the 
first voice or control. Marriage looks to maternity, motherhood, 
as its most important result or outcome, and, as dame nature has 
placed the burden of maternity upon woman, it would seem that 
marriage should be emphatically and distinctively woman's work, 
woman's institution. It need not be said that this is not the com- 
mon, the popular, and especially, the legal view of marriage. The 
very etymology itself of the word tells a very different story. 
Marriage is derived from the French word i mari' meaning the 
' husband.' And never did the etymology of a word more truly 
indicate its popular and legal meaning than does the etymology of 
this one. Marriage, as enforced in so called Christian lands, as 
well as in most heathen countries, is pre-eminently man's affair, 
man's institution. Its origin — mythologic origin — declares that 
woman was made for man, not man for woman, not each for the 
other. History shows that man has ruled over woman as mythology 
declares he should do ; and the marriage laws themselves show that 
they were made by man for man's benefit, not for woman's. Mar- 
riage means, or results in, the family as an institution, and the laws 
and customs pertaining thereto make man the head and autocrat 
of the family. When a woman marries, she merges her individu 
ality as a legal person into that of her husband, even to the sur- 
render of her name, just as chattel slaves were required to take the 
name of their master. Against all such invasive laws and unjust 
discriminations, we, as autonomists, hereby most solemnly protest. 
We most distinctly and positively reject, repudiate and abjure all 
such laws and regulations ; and if we ever have acknowledged alle- 
giance to these statute laws regulating marriage, we hereby renounce 
and disclaim all such allegiance. To particularize and recapitulate : 
Marriage being a strictly personal matter, we deny the right of 
society, in the form of church and state, to regulate it or interfere 
with the individual man and woman in this relation. All such inter- 
ference, from our standpoint, is regarded as an impertinence, and 
worse than an impertinence. To acknowledge the right of the 
state to dictate to us in these matters is to acknowledge ourselves 
the children or minor wards of the state, not capable of transact- 
ing our own business: We therefore most solemnly and earnestly 
Vol. XXXV.— 58 



458 STATE v. "WALKER. 

repudiate, abjure, and reject the authority, the rites and ceremo- 
nies of church and state in marriage, as we reject the mummeries 
of the church in the ceremony called baptism, and at the bedside 
of the dying. The priest, or other state official, can no more pre- 
pare the contracting parties for the duties of marriage than he can 
prepare the dying for life in another world. In either case, the 
preparation must be the work of the parties immediately concerned. 
We regard all such attempts at regulation on the part of church 
and state as not only an impertinence, not only wrong in principle, 
but disastrous to the last degree in practice. Here, as everywhere 
else in the realm of personal rights and reciprocal duties, we regard 
intelligent choice — untrampled voluntaryism — coupled with respon- 
sibility to natural law for our acts, as the true and only basis of 
morality. As a matter of principle we are opposed to the making 
of promises on occasions like this. The promise to ' love and 
honor ' may become quite impossible of fulfilment, and that from 
no fault of the party making such promise. The promise to ' love, 
honor and obey, so long as both shall live,' commonly exacted of 
woman, we regard as a highly immoral promise. It makes woman 
the inferior — the vassal — of her husband, and when, from any 
cause, love ceases to exist between the parties, this promise binds 
her to do an immoral act, viz. : It binds her to prostitute her sex- 
hood at the command of an unloving and unlovable husband. For 
these and other reasons that will readily suggest themselves, we, as 
autonomists, prefer not to make any promises of the kind usually 
made as part of marriage ceremonies. 

" (2) E. C. Walker, as one of the contracting parties, made the 
following statement : ' This is a time for clear, frank statement. 
While regarding all public marital ceremonies as essentially and 
ineradicably indelicate, — a pandering to the morbid, vicious, and 
meddlesome element in human nature, — I consider this form the 
least objectionable. I abdicate in advance all the so-called ' mar- 
ital rights' with which this public acknowledgment of our relation- 
ship may invest me. Lillian is and will continue to be as free to 
repulse any and all advances of mine as she has been heretofore. 
In joining with me in this love and labor union, she has not alien- 
ated a single natural right. She remains sovereign of herself, as I 
of myself, and we severally and together repudiate all powers 
legally conferred upon husbands and wives. In legal marriage, 
woman surrenders herself to the law and to her husband, and be- 
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comes a vassal. Here it is different ; Lillian is now made free. 
In brief, and in addition : I cheerfully and distinctly recognise 
this woman's right to the control of her own person; her right and 
duty to retain her own name ; her right to the possession of all 
property inherited, earned, or otherwise justly gained by her ; her 
equality with me in this copartnership ; my responsibility to her as 
regards the care of offspring, if any, and her paramount right to 
the custody thereof, should any unfortunate fate dissolve this union. 
And now, friends, a few words especially to you. This wholly 
private compact is here announced, not because I recognise that 
you, or society at large, or the state, have any right to inquire into 
or determine our relations to each other, but simply as a guarantee 
to Lillian of my good faith towards her. And to this I pledge 
my honor.' 

"(3) Lillian Harman then responded as follows: 'I do not care 
to say much ; actions speak more clearly than words, often. I 
enter into this union with Mr. Walker of my own free will and 
choice, and I agree with the views of my father and of Mr. Walker 
as just expressed. I make no promises that it may become impos- 
sible or immoral for me to fulfil ; but retain the right to act, always, 
as my conscience and best judgment shall dictate. I retain, also, 
my full maiden name, as I am sure it is my duty to do. With this 
understanding, I give to him my hand in token of my trust in him, 
and of the fidelity to truth and honor of my intentions toward 
him.' 

" Then M. Harman said : ' As the father and natural guardian 
of Lillian Harman, I hereby give my consent to this union. I do 
not ' give away the bride,' as I wish her to be always the owner of 
her person, and to be free always to act according to her truest 
and purest impulses, and as her highest judgment may dictate.' " 

It was expressly admitced that no license for the marriage of the 
defendants had been obtained, and that no marriage ceremony was 
performed by any judge, justice of the peace, or licensed preacher 
of the gospel, and that neither of the defendants belonged to the 
Society of Friends or Quakers. The proceedings mentioned were 
followed by the matrimonial cohabitation of the defendants. Upon 
this testimony, the jury returned a verdict of guilty. Motions in 
arrest of judgment, and for a new trial, were filed and overruled, 
and the judgment of the court was that the defendant E. C. Walker 
be confined in the county jail for a period of seventy-five days, and 
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the defendant Lillian Harman for a period of forty-five days, and 
that the defendants pay the costs of the action, and stand commit- 
ted to the jail of the county until payment is made. The defend- 
ants appealed. 

Overmeyer fi Safford, and Gr. 0. Clemens, for the appellants. 
S. B. Bradford, Atty. Gen., and W. F. Gilluly, for the state. 

Johnston, J. — The questions to he determined upon this ap- 
peal arise upon an instruction given to the jury upon the trial, in 
which it was said that, " if the defendants, at the time alleged in 
the information, and in this state, agreed to live together as hus- 
band and wife, without having a license to be married, and without 
having a marriage solemnized by a judge, justice of the peace, or 
licensed minister of the gospel, and in pursuance of such agree- 
ment lived together in this county, they would be guilty of the 
offence charged in the information." The instruction is founded 
upon the Marriage Act, and the manifest theory of the court is that 
the law of Kansas has provided rules regulating the marriage con- 
tract, and has prescribed a penalty or punishment for those who 
live together as man and wife without observing its requirements. 
In behalf of the appellants, it is urged that what was said and done 
by them was sufficient to constitute marriage at common law. It is 
claimed that the formalities prescribed by statutes are not essential 
to the validity of the marriage, and that, as the contract of mar- 
riage between the defendants was not void, they are not punishable 
for failing to observe the statutory requirements in entering into 
the marriage contract, and that, therefore, the instruction given 
was erroneous. 

The correctness of the instruction depends upon the proper in- 
terpretation of the Marriage Act. The first section of the act pro- 
vides that a marriage contract shall be considered in law as a civil 
contract, to which the consent of the parties is essential, and that 
the ceremony may be regarded either as a civil ceremony or as a 
religious sacrament ; but it provides that " the marriage relation 
shall only be entered into, maintained or abrogated, as provided by 
law." The second section provides that consanguinity shall be an 
impediment to marriage, and all marriages between the forbidden 
degrees of consanguinity are declared to be incestuous and void. 
The third section declares that all persons who contract, license, or 
solemnize an incestuous marriage, shall be guilty of a misdemeanor 
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and subject to fine and imprisonment. The fourth section declares 
a penalty against any person who shall join others in marriage 
before a license has been issued by the probate judge. The fifth 
section provides that the probate judge shall issue a license to all 
persons legally entitled to the same, upon application, and prescribes 
the form of the license. In the sixth section the probate judge is 
required to make a record of the licenses issued by him, as well as 
of the return endorsed upon the license by the person performing 
the marriage ceremony, and states the fee to which he is entitled. 
The seventh section visits a penalty upon the probate judge who 
refuses or neglects to issue a license to a person legally entitled 
thereto, when application is made, or who neglects to make a record 
of the license issued, or the return endorsed thereon. The eighth 
section empowers the probate judge to administer oaths and ex- 
amine witnesses with reference to the right of persons who apply to 
him for license to assume the marriage relation, and also prescribes 
a penalty for issuing a license to persons not legally entitled thereto. 
The ninth section provides that marriages contracted outside of this 
state, and which are valid where contracted, shall be deemed valid 
in this state. The tenth section provides that every judge, justice 
of the peace, or licensed preacher of the gospel may perform the 
marriage ceremony in this state, and shall certify on the back of 
the license the fact of the marriage, and the date thereof, and cause 
the license to be returned to the probate judge within thirty days. 
To that section is added a proviso that marriages solemnized among 
the Society of Friends or Quakers, in accordance with their forms 
and usage, shall be good and valid, and shall not be affected by the 
provisions of the marriage act. The eleventh section provides that 
the books of record of marriage licenses, and the entries therein 
certified to by the probate judge, under his official seal, shall be 
evidence in all courts. The twelfth section, and the one under 
which this prosecution is brought, provides that " any persons liv- 
ing together as man and wife within this state, without being mar- 
ried, shall be deemed guilty of a misdemeanor," etc. ; and the 
thirteenth section provides that all records heretofore kept relating 
to marriages, shall be delivered to the probate judge in the county 
within thirty days after the taking effect of the act. 

It is palpable that the leading idea and purpose of this act is to 
compel publicity, and to require a record to be made of the mar- 
riages contracted in Kansas. By the terms of the act, marriage is 
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declared to be a civil contract, the essential feature of which is the 
consent of the parties. No particular ceremony or form of solem- 
nization is prescribed or required. The settled doctrine of the law 
to be applied in a case where the validity of a marriage is drawn 
in question is that, in the absence of all civil or statutory regula- 
tions, the mutual present assent to immediate marriage by persons 
capable of assuming that relation is sufficient, without any formal 
solemnization, Such a contract constitutes a marriage at common 
law, and its validity will be sustained, unless some statute expressly 
declares it to be void : Meister v. Moore, 99 U. S. 76 ; 1 Bish. 
Mar. & Div. §§ 279, 280, 283, et seq., and numerous cases there 
cited. It may also be conceded to be well established that mar- 
riage, being a natural right, and existing before the statutes, is 
favored by the law ; and that all statutory regulations, if the language 
will permit, are to be construed as merely directory. "The doctrine 
has become established in authority that a marriage, good at the com- 
mon law, is good, notwithstanding the existence of any statute on the 
subject, unless the statute contains express words of nullity:" ] Bish. 
Mar. & Div. § 283. It is also true, that according to the terms of the 
Marriage Act, the only marriage contracts declared to be void are 
those entered into between persons closely allied in blood, which are 
everywhere prohibited. No such relationship existed between the 
defendants ; nor is it shown that there was any impediment to their 
marriage. The penalties inflicted by other provisions of the statute 
upon officers and those who fail to observe the required formalities, 
do not necessarily render a consensual marriage void; but this does 
not meet the charge against the defendants, nor render erroneous 
the instruction of the court. If the question involved in the case 
was whether the marriage was void or voidable, or if the legitimacy 
of children were in question, the argument of the defendants would 
be more applicable ; and yet we are not prepared to say that the 
contract between the defendants is a common-law marriage. The 
question actually presented is whether the legislature intended to 
inflict punishment on those who entered the marriage relation with- 
out observing the statutory regulations. The legislature has full 
power, not to prohibit, but to prescribe reasonable regulations re- 
lating to marriage ; and a provision making it an offence, and 
punishing those who solemnize or contract marriage contrary to 
statutory command, is within the legislative authority. Punish- 
ment may be inflicted on those who enter the marriage relation in 
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disregard of the prescribed statutory conditions, without rendering 
the marriage itself void. 

In Teter v. Teter, 101 Ind. 129, the Supreme Court of Indiana, 
while holding that ceremonial rites were not indispensable, and that 
the intention to assume the relation of husband and wife, attended 
by pure and just motives, and accompanied by an open acknowledg- 
ment of that relation, is sufficient to constitute marriage, stated 
that " persons may be punished for not obtaining licenses to marry, 
or for not taking steps to secure a proper record of the marriage ; 
but there may nevertheless be a valid marriage." Mr. Bishop 
says that " this rule seems not to be peculiar to the common law. 
It exists also in Sicily and in Scotland, where marriages contrary 
to the established forms are frequent, and no question remains as 
to their validity. The law imposes severe penalties upon the par- 
ties, the celebrator, and the witnesses :" 1 Bish. Mar. and Div. 
§ 287. This, in our opinion, is the legislative purpose and expres- 
sion in enacting section 12 of the marriage act. The provision im- 
posing a penalty upon those who live together as man and wife, 
without being married, is a part of the marriage act, wherein is 
provided how marriage contracts may be entered into and solem- 
nized. In the first section of the act, it is provided that the mar- 
riage relation shall only be entered into in the manner provided by 
law. It proceeds to state what the manner is, and then prescribes 
penalties that are to be visited on all who disregard the rules laid 
down. It is to be observed that the law relating to marriage was 
changed in 1867, at which time the words were added to the first 
section that " the marriage relation shall only be entered into, 
maintained, or abrogated as provided by law." At the same time, 
the twelfth section was added, providing the punishment which the 
defendants are now seeking to escape. These changes were not 
idly made, but were manifestly intended to compel compliance with 
the formalities and conditions prescribed. It is evident from the 
penalties imposed, that the legislature deemed the enforcement of 
the statutory regulations as important and beneficial, not only to 
the parties contracting marriage, but to society at large as well. 
The probate judge is to be punished if he issues a license to those 
not entitled to one ; magistrates and ministers of the gospel are 
forbidden under heavy penalties to marry persons before a license 
has been obtained; and the probate judge is declared guilty of an 
offence if he fails to properly record the license and the return 
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thereon. By these and other penalties, the legislature undertook 
to prevent the officers and ministers from authorizing or solemniz- 
ing marriages, where the conditions and formalities of the statute 
have not been observed. The same idea is further carried out in 
the twelfth section, by visiting a punishment upon the parties them- 
selves for failing to conform to the rules prescribed. The legisla- 
ture directs how parties may be married, and then declares a 
punishment against them for living together as man and wife with- 
out being married as the law provided. It is true that the penalty 
is directed against those who live together as man and wife " with- 
out being married." These words, we think, refer to those who 
assume the marriage relation, without being married in the manner 
and upon the conditions that the legislature has declared marriage 
should be contracted. When persons who are permitted to marry 
"live together as man and wife," it may be taken as an expression 
of consent ; and consent, under these circumstances, is sufficient, 
as we have seen, to constitute a marriage at common law. It was 
certainly not intended that persons guilty of bigamy or adultery, 
nor persons who intermarry or cohabit with each other that are 
within the forbidden degrees of consanguinity, nor yet that a man 
or woman, one or both of whom are married, who shall abide or 
cohabit with each other, should be prosecuted and punished under 
this provision, as those defences are defined, and the punishment 
declared, in the Crimes act: Gen. St. c. 31, art. 7. Under that 
act, severe punishment is measured out to those who marry or live 
together as man and wife where there is a legal impediment to their 
marriage. For these offences there is a maximum punishment pre- 
scribed of from five to seven years imprisonment, while a conviction 
under the provisions of the marriage act which we are considering, 
subjects the parties to a mere fine, or to imprisonment in the county 
jail not more than three months. 

The exception made by the statute in regard to marriages solem- 
nized among the society of Friends or Quakers, lends support to 
the view which we have taken. Marriage with them is based on 
consent, publicly declared in one of their meetings, and has all the 
elements necessary to make it good at common law. According to 
the defendants' theory, they would not be liable to the penalty 
written in section 12, because marriage celebrated in accordance 
with their usage is valid at common law. But to relieve them from 
complying with the formalities of the statute, and to exempt them 
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from the penalty provided, the legislature deemed it necessary to 
except their informal marriages from the operation of the act. The 
argument made that, to require an observance of the statutory 
regulations, trenches upon the liberty of conscience guaranteed by 
the constitution, is not sound. Although marriage is generally 
solemnized with some religious ceremony, it is not under the con- 
trol of ecclesiastical or religious authority. No religious rite or 
ceremony is prescribed. The intervention of a preacher or priest 
is not essential, and no religious qualification is required. So care- 
ful was the legislature to guard against any such invasion, that no 
particular form of ceremony is prescribed ; and in the first section 
of the act it is declared that the ceremony may be regarded either 
as a civil ceremony or as a religious sacrament. The regulations 
prescribed are neither burdensome nor unreasonable. These par- 
ties may go before a probate judge and obtain a license for a nominal 
fee, and there, in his presence, and without further rite or cere- 
mony, perfect the marriage by declaring that they take each other 
for man and wife. The so-called " mummeries of the church " 
against which the defendants so strenuously object and protest may 
be wholly omitted, and they may be married in as plain and matter 
of fact manner, and with as short and simple a ceremony, as can 
be desired, by a justice of the peace or other magistrate. It can- 
not be doubted that the purpose of the statutory regulation is wise 
and salutary. They give publicity to a contract which is of deep 
concern to the public, discourage deception and seduction, prevent 
illicit intercourse under the guise of matrimony, relieve from doubt 
the status of parties who live together as man and wife, and the 
record required to be made furnishes evidence of the status and legi- 
timacy of their offspring. In the accomplishment of this purpose 
it was just as necessary to provide a penalty against parties who 
contract marriage in disregard of the rules prescribed, as against 
officers and ministers who only perform a minor part in the pro- 
ceedings ; and we have no doubt that this was the legislative inten- 
tion in the enactment of section 12 of the Marriage Act. We see 
no reason to declare the act invalid, and finding no error in the 
record, we must aflirm the judgment of the District Court. 

Hokton, C. J. {concurring).— Upon the record, as presented to 
us, the question, in my opinion, for consideration is, not whether 
Vol. XXXV.— 59 
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Edwin Walker and Lillian Harman are married, but whether, in 
marrying, or rather in living together as man and wife, they have 
observed the statutory requirements. The language of the statute 
is : " The marriage relation shall only be entered into, maintained 
or abrogated as provided by law," and " any persons living together 
as man and wife, within this state, without being married, shall be 
deemed guilty of a misdemeanor :" Section 12, c. 61, Comp.'Laws 
1879. My construction of these provisions is that a ceremonial 
marriage must be celebrated in conformity therewith ; and that any 
persons living together as man and wife, without being married ac- 
cording to these directions, are liable to the penalty thereof. I do 
not say, nor do I intend to intimate, that a " consensual marriage' 
is not valid ; but the legislature has the right to require parties 
assuming the marriage relation to have the marriage entered into 
publicly, and a record made of the same. This I think the pur- 
pose of the statutory regulations. Whatever commands the state 
may give respecting a formal marriage, the courts usually hold a 
marriage at common law to be good, notwithstanding the statute, 
unless it contains express words of nullity ; yet persons who marry 
without conforming to the statutory regulations, may be punished, 
although the marriage itself be valid. 

The consequences of marriage, as to conjugal rights and the 
rights of heirs, are so momentous that the interest of society may 
properly require a witness to the marriage, and a record of its ac- 
knowledgment. This much is required in the acknowledgment 
and registration of an ordinary conveyance of real estate. If there 
be no registration, no officiator, and no eye-witness of the marriage, 
the woman is placed at the mercy of the man, who may deny the 
" consensual relation," and repudiate her ; and, on the other hand, 
a man may be blackmailed by an adventuress, who may declare 
there was a " consensual marriage " when there was none ; there- 
fore, the statute requiring the registration and acknowledgment of 
marriage is for the benefit of the parties as. well as their heirs. No 
man, who desires in good faith to make a woman his wife, will 
object to obtaining a marriage license, and going before some person 
authorized to perform the marriage ceremony, and acknowledging the 
marriage. The fees for a marriage license, and its return, are only 
two dollars. The acknowledgment of the marriage relation may be 
made for a trifling sum, unless the parties voluntarily donate a 
liberal fee. 
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As a rule, I do not think that any woman who has reached the 
years of discretion, and has a full appreciation of the marriage 
relation, will demur, when it is proposed to clothe her matrimonial 
association with the forms of law. If the man objects to having 
his marriage public, he tacitly admits that he intends to cheat her 
whom he has privately promised to make his wife. It is only just 
that the acknowledgment and registration of the marriage relation 
should not be left to the whim and caprice of the parties, because 
no transaction in the life of a man or woman is more important, or 
fraught with more significankconsequences ; and society is supremely 
interested in having a marriage entered into publicly, and to have 
a record thereof. 

But counsel claim that Edwin Walker and Lillian Harman should 
not be imprisoned on account of their non-observance of the statu- 
tory provisions regarding marriage, upon the ground that the 
statute "is an interference with their conscience," and therefore 
unconstitutional. Section 7, Bill of Rights. The assertion that 
the acknowledgment and registration of a marriage conflicts with 
any right of conscience, is wholly without foundation. The pro- 
visions of the act relating to marriage, no more infringe the state 
constitution than does the law regulating the acknowledgment and 
registration of real estate conveyances, chattel mortgages, &c. ; in 
fact, but little more ceremony is required for the one than for the 
other. The statute does not demand that the marriage ceremony 
shall be regarded as a religious sacrament ; no recognition of the 
pope, or the church of Borne, or any minister, priest, church, 
religion or superstition is required ; no intervention of a person in 
"holy orders" is requisite. The marriage does not have to be 
celebrated in any church, chapel or other religious or public edifice. 
A probate judge or a justice of the peace may solemnize the mar- 
riage, and this may be done at the home of the parties, in the 
office of the official, or any other place the parties may select. The 
ceremony, if the parties so desire, may consist in the simple pre- 
sentation to the official of the marriage license, and a request that 
he take cognizance of the mutual engagement of the parties to 
assume the marriage relation. No special form or solemnization is 
prescribed or demanded. 

Instead of permitting the man, as in olden times, to go to the 
house where his betrothed resides, and lead her away to his own 
house, and call her his wife, and live with her as his wife, the 
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statute requires the man and wife, if they are to live together 
in the marriage relation, to obtain a license at the office of the pro- 
bate judge, and have their mututal engagement acknowledged 
before some authorized person. The license, after the marriage, is 
to be returned to the office of the probate judge, and the registra- 
tion thereof becomes public. If the parties in this case preferred 
to enter into the marriage relation without any religious or other 
elaborate ceremony, they could have done so within the terms of the 
statute, by obtaining a license, and going quietly before some justice 
of the peace, and had their marriage relation there witnessed and 
acknowledged. They might have had as much ceremony, or as 
little, as they chose. I cannot understand how the provisions of 
the statute can be truthfully denounced a " monstrosity," or in what 
way the "sacred liberty," or "the personal rights" of the parties 
are infringed. If Lillian Harman desires to retain her own name, 
I can perceive no objection for her doing so. There is nothing in 
the statute justifying a man in being guilty of cruelty, or other 
inhuman or brutal conduct towards his wife, and the wife does not 
merge her individuality, as a legal person, in that of her husband. 
The constitution and statutes of Kansas are very liberal in 
recognising the rights and privileges of women. Marriage involves 
neither the assumption of indebtedness nor the acquisition of pro- 
perty. A married woman may contract and be contracted with 
concerning her separate real and personal property ; sell, convey 
and encumber the same ; sue and be sued with reference thereto, in 
the same manner, and to the same extent, and with like effect, and 
as freely, as any other person may, in regard to his or her real or 
personal property. She may purchase personal property from her 
husband, perform labor and services on her sole and separate 
account, and make the earnings therefrom her sole and separate 
property. She has the same control of her person and property as 
her husband. She has the same rights as to the nurture, educa- 
tion and control of her children, and, also, the same rights in 
the possession of the homestead. Knaggs v. Mastin, 9 Kan. 
582 ; Tollman v. Jones, 13 Id. 438 ; G-oing v. Orns, 8 Id. 85 ; 
Larimer v. Kelley, 10 Id. 298 ; Butler v. Butler, 21 Id. 526. 
She may participate in all city elections, attend caucuses, nominate 
candidates, and vote for such persons and principles as her judg- 
ment dictates. In fact, in Kansas, a woman, in nearly all matters, 
is accorded civil and political equality with man. She is not his 
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servant or his slave. Here the sexes may harmonize in opinion, 
and co-operate in effort ; here woman is no longer subordinate to 
man, but the two are co-ordinate together ; here the burden of a 
common prejudice and a common ignorance against woman has 
been wholly removed ; here the tyranny which degrades and crushes 
the wives and mothers in other countries no longer exists; here the 
coveted rewards of life, forever forbidden them in some of the 
states, are within their reach ; here a fair field for their genius and 
industry is open, and womanhood, with the approbation of all, 
may assert its divinely chartered rights, and fulfil its noblest 
duties. 

If Edwin Walker and Lillian Harman are suffering imprison- 
ment, it is because they have wilfully and obstinately refused to 
conform to the simple and inexpensive regulations of the statute 
directing marriage. In their non-observance of these regulations, 
they have exhibited neither good sense nor sound reason. For pur- 
posely and publicly defying the law, enacted for their benefit, and 
the benefit of their offspring, if they shall have any, they are now 
punished ; and if they persist in the future in living together as 
man and wife, without complying with the statute, they deserve, 
and undoubtedly will receive, further punishment, if criminal pro- 
ceedings be instituted against them. They can at any time easily 
procure a license to marry, go before an officer, and acknowledge 
their marriage ; and then they will become, within all of the terms 
of the statute, husband and wife. Then over their union there can 
be no contention ; then the wife may be to the husband, in law and 
in deed, — 

"A guardian angel o'er his life presiding, 
Doubling his pleasures, and his cares dividing." 

Valentine, J. — I concur in the judgment of affirmance. I do 
not believe that E. C. Walker and Lillian Harman were married in 
any sense. In my opinion, their lengthy and prolix ceremony at 
the time of forming their questionable union did not meet the 
necessary requirements of the law, either statutory or common, to 
establish a valid marriage. It is true, where a license is obtained, 
and the parties are competent to marry each other, a bare acknow- 
ledgment before a judge, justice of the peace or licensed preacher 
of the gospel, that they in the present assume the marriage relation, 
is all that is necessary to constitute a valid marriage ; but none of 
these things were done in the present case. I shall also assume 
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that, aside from the statutes, but in accordance with the common 
law, a valid consensual marriage may be created in Kansas. In 
other words, the mere living together as husband and wife of a man 
and woman competent to marry each other, with the honest intention 
of being husband and wife so long as they both shall live, will con- 
stitute them husband and wife, and create a valid marriage. But 
that is not this case. In the present case, the parties repudiated 
nearly everything essential to a valid marriage, and openly avowed 
this repudiation at the commencement of their union. They avowed 
among other things, that they would not be governed by the laws 
of the state or of society upon this subject, but would be governed 
only by their own notions of right and propriety. They announced, 
in effect that they " repudiated all powers legally conferred upon 
husbands and wives," and that they " are opposed to the making of 
promises," and that both were to remain free, as before their 
union ; and they did not make the necessary and essential 
promises to constitute them husband and wife. Walker, as a 
part of the ceremony, said, " I abdicate in advance all the so-called 
marital rights ;" and Lillian Harman agreed with him in all things. 
After this ceremony, which took place on Sunday, September 19th 
1886, and up to their arrest in this case, which took place on Mon- 
day, the next day after the ceremony, Walker and Lillian Harman 
lived together as husband and wife, but without any intention of 
being such in legal contemplation. That is, they lived together, 
but had no intention of creating that relation or status known and 
defined by law and by the customs and usages of all civilized society 
as marriage. This living together under such circumstances did 
not in law constitute a valid marriage. If they had lived together 
for years, and until they had had children, and until one of them 
had died, it might then, in the interest of the innocent children, 
and notwithstanding the perverseness and waywardness of their 
parents, be assumed and held that the parents had changed their 
first unlawful intentions, and had converted what would have con- 
tinued to be an unlawful union into a legal and valid marriage. 
Much more might be said with reference to this question, but I 
think this is sufficient. In my opinion, the union between E. C. 
Walker and Lillian Harman was no marriage, and they deserve all 
the punishment which has been inflicted on them. 



